Westlaw.

133 A.D.2d 807,520 N.Y.S.2d 187
(Cite as: 133 A.D.2d 807, 520 N.Y.S.2d 187)

C

Supreme Court, Appellate Division, Second Depart-
ment, New York.
William GIBSON, et al., Plaintiffs-Respondents,
V.
TRANSACT INTERNATIONAL, INC., Defendant
Third-Party Plaintiff;
Flying Tiger Lines, Inc., Third-Party Defend-
ant-Appellant.

Oct. 26, 1987.

Plaintiffs move to vacate third-party defendant's
notice of deposition in personal injury action. The
Supreme Court, Queens County, Posner, J., granted
motion on condition that plaintiffs' attorney stipulate
in writing that third-party defendant could use plain-
tiffs' depositions previously taken by defendant and
granted third-party defendant leave to submit written
interrogatories with respect to any matters not ade-
quately covered in prior depositions, and third-party
defendant appealed. The Supreme Court, Appellate
Division, held that third-party defendant was entitled
to depose plaintiffs with respect to facts of accident
and parties' alleged negligence not adequately ex-
plored in prior depositions.

Affirmed as modified.
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Third-party defendant was not entitled to depose
plaintiffs as to matters already fully disclosed in dep-
ositions of plaintiffs by defendant prior to third-party
defendant's joinder as party, but was entitled to depose
plaintiffs with respect to those facts of accident and
parties' alleged negligence not adequately explored in
prior depositions in personal injury action.

**187 Butler, Fitzgerald & Potter, New York City (
David K. Fiveson, of counsel), for third-party de-
fendant-appellant.

**188 Mahler & Harris, P.C., Kew Gardens (Andrew
M. Engel, of counsel), for plaintiffs-respondents.

Before *808 MANGANO, J.P.,, and BROWN,
LAWRENCE, WEINSTEIN and KUNZEMAN, JJ.

MEMORANDUM BY THE COURT.

*807 In an action to recover damages for personal
injuries, the third-party defendant appeals from an
order of the Supreme Court, Queens County (Posner,
J.), dated February 3, 1987, which granted the plain-
tiff's motion to vacate the third-party defendant's no-
tice of deposition on condition that (1) the plaintiffs'
attorney stipulate in writing that the third-party de-
fendant may use the plaintiffs' depositions, previously
taken by the defendant, at the trial, and (2) third-party
defendant have leave, within 60 days, to submit writ-
ten interrogatories to the plaintiffs with respect to any
matters not adequately covered in their prior deposi-
tions by the defendant.

ORDERED that the order is modified by deleting
the provision thereof which granted the third-party
defendant leave to submit written interrogatories, and
substituting therefor a provision granting the
third-party defendant leave to take further depositions
of the plaintiffs with respect to any aspect of the facts
of the accident and the alleged negligence of the par-
ties not adequately covered on the plaintiffs' prior
depositions by the defendant; as so modified, the order
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is affirmed, with costs to the third-party defendant; the
depositions of the plaintiffs shall take place upon
written notice of at least 10 days, or at such time and
place as the parties may agree.

The Supreme Court, Queens County, could
properly find that the plaintiffs would be unreasonably
inconvenienced by granting further disclosure of
matters already fully disclosed in the depositions of
the plaintiffs by the defendant held prior to the
third-party defendant's joinder as a party to this suit.
However, the court erred in relegating it to the use of
written interrogatories, rather than oral examination,
with respect to those facts of the accident and the
parties' alleged negligence not adequately explored in
the prior depositions.
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