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Background: Mortgage assignee brought action
seeking declaration that it held an equitable first
mortgage on certain real property and to cancel a
satisfaction of mortgage mistakenly filed with respect
to that property. The Supreme Court, Kings County,
Balter, J., denied summary judgment motion by sub-
sequent mortgagees of that property, and appeal was
taken.

Holdings: The Supreme Court, Appellate Division,
held that:

(1) mistaken application of mortgage proceeds to
satisfy prior mortgage on another property did not give
mortgage's assignee equitable first mortgage on that
property with regard to subsequent mortgagees, and
(2) assignee was not entitled to be equitably subro-
gated to subsequent mortgagees' rights to and interest.

Reversed and remitted.
West Headnotes
[1] Lis Pendens 242 €~222(5)

242 Lis Pendens
242k22 Operation and Effect in General
242k22(5) k. Effect on prior unrecorded con-
veyance. Most Cited Cases

A person holding an interest that accrued prior to
the filing of a notice of pendency, but not recorded
until after the filing of the notice, is bound by all
proceedings taken in the action after such filing to the
same extent as if he were a party; thus, in order to cut
off a prior lien, such as a mortgage, the purchaser or
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encumbrancer must have no knowledge of the out-
standing lien and must win the race to the recording
office. McKinney's CPLR 6501.

[2] Lis Pendens 242 €=222(2)

242 Lis Pendens
242k22 Operation and Effect in General
242k22(2) k. Extent of notice. Most Cited
Cases

Filing of notice of pendency by mortgage as-
signee after satisfaction of prior mortgage was rec-
orded for wrong property did not create a lien or any
rights that did not already exist in that property; it only
provided constructive notice of a claim by the as-
signee. McKinney's CPLR 6501.

[3] Liens 239 €16

239 Liens
239k16 k. Waiver, loss, or discharge. Most Cited
Cases

Generally, a lien affecting real estate, satisfied
through mistake, may be restored to its original status
and priority as a lien, provided that no one innocently
relied upon the discharge and either purchased the
property or made a loan thereon in reliance upon the
validity of that satisfaction.

[4] Mortgages 266 €27

266 Mortgages
2661 Requisites and Validity
2661(A) Nature and Essentials of Conveyances
as Security
266k26 Equitable Mortgage
266k27 k. In general. Most Cited Cases

Mortgages 266 €167

266 Mortgages
266111 Construction and Operation
266111(D) Lien and Priority
266k166 Notice of Mortgage Affecting
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Priority
266k167 k. In general. Most Cited Cases

Mortgages 266 €181

266 Mortgages
266111 Construction and Operation
266111(D) Lien and Priority
266k177 Circumstances and Transactions
Subsequent to Mortgage Affecting Priority
266k181 k. Release, satisfaction, or
discharge of mortgage. Most Cited Cases

Mistaken application of mortgage proceeds to
satisfy prior mortgage on another property did not give
mortgage's assignee equitable first mortgage on that
other property with regard to subsequent mortgagees,
where the subsequent mortgagees made loan secured
by mortgage on the other property in reliance upon
duly recorded satisfaction of prior mortgage, and
made the loan at time when there were no mortgages
or other liens on the property, as well as no notice of
pendency filed in connection with that property.
McKinney's CPLR 6501.

[5] Mortgages 266 €246

266 Mortgages
266V Assignment of Mortgage or Debt
266k246 k. Rights of assignee in general. Most
Cited Cases

Mortgages 266 €262

266 Mortgages
266V Assignment of Mortgage or Debt
266k262 k. Liabilities of assignee. Most Cited
Cases

Subrogation 366 €~31(4)

366 Subrogation
366k31 Assignment or Benefit of Security or
Incumbrance
366k31(4) k. Assignment or benefit of mort-
gage, judgment, or lien. Most Cited Cases

Mistaken application of mortgage proceeds to
satisfy prior mortgage on another property did not
entitle mortgage's assignee to be equitably subrogated
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to subsequent mortgagees' rights to and interest in the
other property; erroneous recording of satisfaction of
the wrong mortgage was at least partially caused by
assignor's negligence, and such negligence was re-
quired to by imputed to assignee, as assignor's suc-
cessor-in-interest.

**161 Butler, Fitzgerald, Fiveson & McCarthy, A
Professional Corporation, New York, N.Y. (David K.
Fiveson of counsel), for appellants.

Thomas G. Sherwood, LLC, Garden City, N.Y.
(Victor L. Matthews of counsel), for respondent.

JOSEPH COVELLO, J.P.,RUTH C. BALKIN, JOHN
M. LEVENTHAL, and L. PRISCILLA HALL, JJ.

*645 In an action, inter alia, for a judgment de-
claring that the plaintiff holds an equitable first
mortgage on certain real property **162 and to cancel
a satisfaction of mortgage previously filed with re-
spect to that property, the defendants Abraham J.
Herzberg and Raize Herzberg appeal (1) from an order
of the Supreme Court, Kings County (Balter, J.), dated
July 17, 2009, which denied their motion for summary
judgment, in effect, declaring that the plaintiff does
not hold an equitable first mortgage on the subject real
property and is not equitably subrogated to the rights
of a prior mortgagee with respect to that property,
dismissing the cause of action seeking to cancel a
satisfaction of mortgage previously filed in connection
with that property, and pursuant to CPLR 6514 to
cancel a notice of pendency filed with respect to that
property, and (2), as limited by their brief, from so
much of an order of the same court dated December
17,2009, as, upon renewal and reargument, adhered to
the original determination.

ORDERED that the appeal from the order dated
July 17, 2009, is dismissed, as that order was super-
seded by the order dated December 17, 2009, made
upon renewal and reargument; and it is further,

ORDERED that the order dated December 17,
20009, is reversed insofar as appealed from, on the law,
upon renewal and reargument, the order dated July 17,
2009, is vacated, the motion of the defendants Abra-
ham J. Herzberg and Raize Herzberg for summary
judgment, in effect, declaring that the plaintiff does
not hold an equitable first mortgage on the subject real
property and is not equitably subrogated to the rights
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of a prior *646 mortgagee with respect to that prop-
erty, dismissing the cause of action seeking to cancel
the satisfaction of mortgage previously filed in con-
nection with that property, and pursuant to CPLR
6514 to cancel a notice of pendency filed with respect
to that property is granted, and the matter is remitted to
the Supreme Court, Kings County, for the entry of a
judgment, inter alia, declaring that the plaintiff does
not hold an equitable mortgage on the subject real
property and is not equitably subrogated to the rights
of the prior mortgagee; and it is further,

ORDERED that one bill of costs is awarded to the
appellants.

The defendant Althea Windsor purchased prop-
erty owned by the defendant Carlyle Ebanks, located
at 117 16th Street, in Brooklyn (hereinafter the 117
property). Credit Suisse Financial Corp. (hereinafter
CSFC) financed the loan for Windsor's purchase of the
117 property, took a mortgage on the 117 property,
and thereafter assigned the mortgage to the plaintiff. A
portion of those loan proceeds were supposed to be
used to satisfy an existing mortgage on the 117 prop-
erty held by Novastar Mortgage, Inc. (hereinafter
Novastar). However, that portion of the loan proceeds
was mistakenly credited towards the satisfaction of a
mortgage on a different property, also owned by
Ebanks, that is located at 115 16th Street in Brooklyn
(hereinafter the 115 property). Novastar held a mort-
gage on the 115 property as well, and when the loan
proceeds were mistakenly allocated to satisfy the
mortgage loan given by Novastar to Ebanks in con-
nection with the 115 property, a satisfaction of mort-
gage with respect to the 115 property was recorded by
CSFC.

Based on the satisfaction of mortgage recorded in
connection with the 115 property, and a title search
report showing that the 115 property was free and
clear of all encumbrances, the defendants Arthur J.
Herzberg and Raize Herzberg (hereinafter together the
Herzbergs) extended a loan to Ebanks, secured by a
mortgage on the 115 property. Upon discovering that
the mortgage held by Novastar with respect to the 115
property had not in fact been satisfied, but prior to the
time that the **163 Herzbergs recorded their mort-
gage referable to the 115 property, the plaintiff sim-
ultaneously commenced this action and filed a notice
of pendency, seeking a judgment declaring that it held
an equitable first mortgage on the 115 property and,

Page 3

inter alia, seeking the discharge of Novastar's mort-
gage on the 117 property, the cancellation of the sat-
isfaction of mortgage previously filed by CSFC in
connection with the 115 property, and the reinstate-
ment of Novastar's mortgage on the 115 property or, in
the alternative, to be equitably subrogated to the *647
Herzbergs' rights to and interest in the 115 property.
The Herzbergs were granted leave to intervene in this
action, and moved, inter alia, for summary judgment.

[11[2] It is axiomatic that a person whose con-
veyance or encumbrance is recorded after the filing of
a notice of pendency is bound by all proceedings taken
in the action after such filing to the same extent as if he
were a party (see CPLR 6501; see also Goldstein v.
Gold, 106 A.D.2d 100, 483 N.Y.S.2d 375, affd. 66
N.Y.2d 624, 495 N.Y.S.2d 32, 485 N.E.2d 239). A
person holding an interest that accrued prior to the
filing of a notice of pendency, but not recorded until
after the filing of the notice, is still so bound (see
generally Polish Natl. Alliance of Brooklyn, v. White
Eagle Hall Co., 98 A.D.2d 400, 404, 470 N.Y.S.2d
642). Thus, in order to cut off a prior lien, such as a
mortgage, the purchaser or encumbrancer must have
no knowledge of the outstanding lien and must win the
race to the recording office (see Goldstein v. Gold, 106
A.D.2d at 101-102, 483 N.Y.S.2d 375). Here, since a
satisfaction of mortgage had been recorded with re-
spect to Novastar's mortgage on the 115 property,
there was no prior mortgage on that property that the
Herzbergs had to cut off. The filing of the notice of
pendency did not create a lien or any rights that did not
already exist in the 115 property; it only provided
constructive notice of a claim by the plaintiff (see
2386 Creston Ave. Realty, LLC v. M—P—M Mgt. Corp.,
58 A.D.3d 158, 867 N.Y.S.2d 416).

[31[4] Generally, a lien affecting real estate, sat-
isfied through mistake, may be restored to its original
status and priority as a lien, provided that no one in-
nocently relied upon the discharge and either pur-
chased the property or made a loan thereon in reliance
upon the validity of that satisfaction (see New York
Community Bank v. Vermonty, 68 A.D.3d 1074, 892
N.Y.S.2d 137; see generally Citibank, N.A. v. Kenney,
17 A.D.3d 305, 793 N.Y.S.2d 84; see also Matter of
Ditta, 221 N.Y.S.2d 34). Upon renewal and reargu-
ment, the Herzbergs established their prima facie
entitlement to judgment as a matter of law declaring
that the plaintiff does not hold an equitable first
mortgage on the 115 property by presenting evidence
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demonstrating that they made a loan to Ebanks on
September 4, 2007, which was secured by a mortgage
on the 115 property; that they made that loan in reli-
ance upon a satisfaction of mortgage referable to the
115 property that was duly recorded on October 24,
2006; that, at the time that they made the loan, there
were no mortgages or other liens on the 115 property,
as well as no notice of pendency filed in connection
with that property; that they were the only holders of a
mortgage on the 115 property; and that they recorded
that mortgage on December 13, 2007.

The plaintiff failed to raise a triable issue of fact
in opposition *648 to the Herzbergs' showing that they
innocently relied on a duly recorded satisfaction of
mortgage referable to the 115 property in making a
loan and taking a mortgage against the 115 property
(cf. **164Morrocoy Mar. v. Altengarten, 120 A.D.2d
500, 501 N.Y.S.2d 701). The plaintiff also failed to
raise a triable issue of fact by challenging the en-
forceability of the Herzbergs' loan to Ebanks on the
ground of usury, as it lacked standing to do so (see
Seidel v. 18 E. 17th St. Owners, 79 N.Y.2d 735, 586
N.Y.S.2d 240, 598 N.E.2d 7) and, in any event, it
failed to present sufficient evidence of criminal usury
(see Penal Law 8 190.40; see also General Obligations
Law 8 5-521; Seidel v. 18 E. 17th St. Owners, 79
N.Y.2d 735, 586 N.Y.S.2d 240, 598 N.E.2d 7).

[5] Upon renewal and reargument, the Herzbergs
also presented evidence establishing that the plaintiff
was not entitled to be equitably subrogated to their
rights to and interest in the 115 property. The evidence
demonstrated that it was at least partially CSFC's
negligence that caused or permitted the wrong mort-
gage to be satisfied. The plaintiff, as CSFC's succes-
sor-in-interest, should not be allowed, in the face of its
predecessor's carelessness, to enforce mortgage rights
against the Herzbergs (see Goldstein v. Gold, 106
A.D.2d at 103, 483 N.Y.S.2d 375). In opposition, the
plaintiff failed to raise a triable issue of fact to refute
the Herzbergs' showings. Although it is undisputed
that a portion of the plaintiff's loan proceeds satisfied
the original mortgage obligation on the 115 property,
which would generally favor the equitable subrogation
of the plaintiff to the rights of the original mortgagee
in the 115 property (see Surace v. Stewart, 58 A.D.3d
715, 875 N.Y.S.2d 82; LaSalle Bank Natl. Assn. v.
Ally, 39 A.D.3d 597, 835 N.Y.S.2d 264), the Her-
zbergs' showing with respect to CSFC's negligence in
erroneously recording a satisfaction of mortgage in
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connection with the 115 property, which must be
imputed to the plaintiff, as its successor, trumps all
other considerations (see Goldstein v. Gold, 106
A.D.2d at 103, 483 N.Y.S.2d 375).

Accordingly, upon renewal and reargument, the
Herzbergs' motion for summary judgment should have
been granted.

Since this is, in part, a declaratory judgment ac-
tion, the matter must be remitted to the Supreme
Court, Kings County, for the entry of a judgment, inter
alia, declaring that the plaintiff does not hold an eq-
uitable first mortgage on the 115 property and that it is
not equitably subrogated to the rights of the Herzbergs
with respect to the 115 property (see Lanza v. Wagner,
11 N.Y.2d 317, 334, 229 N.Y.S.2d 380, 183 N.E.2d
670, appeal dismissed 371 U.S. 74, 83 S.Ct. 177, 9
L.Ed.2d 163, cert. denied 371 U.S. 901, 83 S.Ct. 205,
9 L.Ed.2d 164; see also Serrano v. Republic Ins., 48
A.D.3d 665, 852 N.Y.S.2d 288).

N.Y.A.D. 2 Dept.,2010.
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